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TORRUELLA, Circuit Judge. Appellant Kenyon & Kenyon

("Kenyon") provi ded appel | ee Summ t Packagi ng Systens, Inc. ("Summt")
| egal representationinapatent infringenent | awsuit. D ssatisfied
with the | egal services it received, Summt brought suit agai nst
Kenyon i n New Hampshi re Superior Court. After renmovingthe caseto
federal court, Kenyonfiled anotionto stay the proceedings infavor
of arbitration. Kenyon argued that the case should be submttedto
arbitration pursuant toawitten agreenent between the parties. The
di strict court deni ed Kenyon's notion, findingthe arbitration cl ause
t o be perm ssi ve rat her than mandatory. Because we concl ude t hat the
arbitration clause is mandatory, we reverse.
BACKGROUND

In 1994, Summt retai ned Kenyon, anintellectual property | aw
firm torepresent it inapatent infringenment |lawsuit. Aletter dated
April 28, 1994, signed by both parties, nenorializedthe terns of the
retai ner agreenent. The April 28 | etter i ncorporated by reference the
terns of a 1991 retai ner agreenent between Sunmt and Kenyon. The 1991
retai ner agreenent contains an arbitration clause that states:

In the event any dispute arises between us

concerni ng our representation or paynent of our

f ees and di sbursenent s whi ch cannot be pronptly

resol ved to our nmutual satisfaction, you agree

that the dispute wll be submtted to

arbitration, and for that purposereferredtothe

Presi dent of the Associ ati on of the Bar of the

City of New York . . . or to such Trustee or
ot her nenber of that Associ ati on as t he Presi dent
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any [sic] designate, as atribunal for resol ution
of the dispute (and decision of the tribunal
shall befinal) or, if youprefer, submttedto
t he Courts of the State of New York, on condition
t hat you pronptly i ndi cate your preference upon
request, and pronptly appear therebefore.

Di spl eased wi th Kenyon' s | egal representation, Summt fil ed
suit in New Hanpshire Superior Court alleging, inter alia, |egal
mal practice and unfair billing practices. Kenyon successfully renoved
the case to federal court and shortly thereafter filed for summry
judgnent. Kenyon argued that all disputes regardingits representation
of Summit shoul d be submittedto arbitration pursuant tothewitten
agreenent between the parties. On Decenber 28, 2000, the district
court deni ed Kenyon' s notion for summary j udgnent and characterizedthe
arbitration clause as foll ows:

The cl ause [ Kenyon] relies on perm ts but does

not require Summt to submt di sputes concerning

Kenyon & Kenyon's representation of it to

arbitration. Further, although Kenyon & Kenyon

does not raise the i ssue, the | anguage in the

cl ause authorizes Sunmt tofileclainmsinthe

New Yor k st ate courts which permts, but does not

require Summt to bring suit in New York State

Court.

Sunm t Packagi ng Sys., Inc. v. Kenyon & Kenyon, No. 00-131, slip. op.

at 1 (D.N.H Dec. 28, 2000).
On January 10, 2001, Kenyon filed a notion to reconsider the
trial court's summary judgnment order or, inthe alternative, for astay

of the proceedi ngs under the Federal Arbitration Act, 9 U S.C. 8§ let



seq. The court deni ed these conbined notions. Summt, No. 00-131,
slip. op. at 1 (D.N H Jan. 31, 2001). Kenyon now appeal s the district
court's denial of its nmotion to stay the proceedings in favor of
arbitration.

DI SCUSSI ON

Pursuant to the Federal Arbitration Act ("FAA"), federal

appel l ate courts have jurisdictiontoreviewadistrict court's deni al
of anotionto stay proceedingsinfavor of arbitration. 9U S.C. 8§
16(a) (1) (A). As acondition precedent toexercisingitsjurisdiction
under 8 16(a) (1) (A), the appeal s court nust find that the requirenents
set forthin9 U S. C. 8§83 have beennet. Section 3 states, inrelevant
part:

| f any suit or proceedi ng be brought i n any of
the courts of the United States upon any i ssue
referableto arbitrati on under an agreenent in
writingfor sucharbitration, the court i nwhich
such suit i s pendi ng, upon bei ng sati sfied that
t he i ssue i nvol ved i n such suit or proceedingis
referable to arbitration under such an agreenent,
shal | on application of one of the parties stay
thetrial of theactionuntil such arbitration
has been had i n accordance with the terns of the
agr eenent

9 US.C. 8 3 (enphasis added).
Summt argues that this Court does not have juri sdiction over
Kenyon' s appeal because the parties' issues are not "referable to

arbitration.”™ Sunmt clains that theretai ner agreenent is entirely

perm ssive, allowing Sunmmt toresolveits dispute wth Kenyon through
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arbitrationor litigationinany forum Because the arbitration clause
does not constrain Summ t's choi ce of forumwhat soever, theissues
cannot properly be "referable to arbitration” according to Summit.
In the alternative, Summt clains that if the retainer
agreenent constrains its choice of forum- requiring Summt to choose
bet ween arbitrati on and New York state court - arbitrationis still not
mandat ory. The arbitration cl ause renai ns perm ssive inthe sense t hat
Summ t continues to have a choi ce between arbitrationandlitigationin
New York state court. Summt, then, cannot be forced to arbitrate
against itswill becausethe arbitration clause permts, but does not
require, arbitration. Sunmt thus concl udes t hat under either readi ng
of the retainer agreenent, theissues at stake are not "referableto

arbitration," thereby |l eaving this Court w thout jurisdictional
authority.
We agree with Summit that a party cannot be forced to

arbitrate when it has not agreed to do so. See, e.qg., AT &T Techs.

I nc. v. Communi cations Workers of Am, 475 U. S. 643, 648 (1986). W

further agree that a party cannot be forcedto arbitrate against its
will if the arbitration clause permts, but does not require,
arbitration. Thus, the crucial underlying question in Sunmt's
jurisdictional challengeis whether the arbitration clause at issueis
mandat ory or perm ssive. Interestingly, thisis the same question that

is presented by the nmerits of the appeal. As the two questions are
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identical, resolution of Summit's jurisdictional challenge wll
determ ne the outconme of Kenyon's appeal.

Summit's first argunent isthat the arbitrationclauseis
entirely perm ssive, allowing Summt to file suit in any forumit
desires. However, this position, which was al so adopted by the
district court, is belied by the very | anguage of the arbitration
cl ause. The pl ai nlanguage of the arbitration cl ause offers Summ t

only two forunms i nthe event of adispute: arbitrationor litigationin

New York state court. Intheretainer contract, Sunmt agreedthat any
di spute "will be submttedtoarbitration. . . or . . . tothe Courts
of the State of New York . . . ." (Appellant's Brief app. at 14)

(enmphasi s added). The | anguage of t he retai ner agreenent sinply does
not allowfor aninterpretationthat permts filingsuit outside of New
York. The parties' choice of theword"w 1" - aword "comonly havi ng

t he mandatory sense of "shall' or "nust,'" Black's LawDi ctionary 1102

(6th ed. 1991) - denonstrates their exclusive conmtnment tothetwo

named f oruns. Most succinctly, the plainneaning of the phrase "wi ||

be submtted"” is that the course of action is required, not
di scretionary.

To construe the phrase "wil| be submittedto arbitration.

or . . . tothe Courts of the State of New York" to permt the

parti es to choose any forumi magi nabl e woul d be t o render t he phrase

"W Il be" neaningless. Sinceit is abasic principleof contract | aw
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t hat constructions that render contract terns nmeani ngl ess shoul d be

avoi ded, see, e.qg., System zed of NewEngland, Inc. v. SCM Inc., 732

F.2d 1030, 1034 (1st Cr. 1984) (applying the "famliar principle" that
every part of a contract shoul d be given "neani ng and effect"), we
interpret the arbitration clausetorequire Sunmt to choose one of the
two named foruns.

Ininterpretingthe arbitrationclausetoallowSumrt to
filesuit inany forum the district court mstakenly relied onDancart

Gorp. v. St. Al bans Rubber Co., 474 A . 2d 1020 (N. H. 1984). InDancart,

the court was presented with a forumsel ection cl ause in a conmerci al

contract that stated, "This Quotati on and any contract as aresult

thereof . . . shall be subject to the jurisdiction of the English
Courts." 1d. at 1020. The court interpretedthis clause as conferring
jurisdiction on English courts, but not limting jurisdiction

exclusively tothem |Inreachingits conclusion, theDancart court was
clear: "[T] he cl ause i n question hereis not a mandate to act, or to
refrainfromacting. It is agrant of authority, and jurisdictional
authority i s not necessarily exclusive jurisdictional authority." 1d.
at 1022.

Unli ke the contract inDancart, the arbitration clauseinthe
instant case is both a provision for jurisdiction and venue. It
creates a "mandate to act" - that is, it requires the parties to

resol ve their di sputes through arbitrationor litigationin New York.
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Incontrast tojurisdictional authority, forumsel ectionis necessarily
excl usive. Inother words, when parties agree that they "will submt"”
their disputeto aspecifiedforum they dosotothe exclusion of all

other foruns. See, e.q., Nascone v. Spudnuts, Inc., 735 F. 2d 763, 765

(3d Gir. 1984) (hol ding that the | anguage "venue for any proceedi ng .
. shall be Salt Lake County, State of Utah," constituted a mandatory

forumsel ection clause); MIk'N Mre, Inc. v. Beavert, 963 F. 2d 1342,

1345-46 (10th Cir. 1992) (hol ding that the | anguage "venue shall be
proper under this agreenment i n Johnson County, Kansas" constituted a
mandatory forum sel ection cl ause).

Havi ng determ ned that the arbitration cl ause requi res Sumit
t o choose one of the named foruns toresolveits dispute, weturnto
Summit's second argunment. Sunmt argues that evenif the retainer
agreenent constrainsits choice of forum arbitrationis still not
mandatory. The arbitration cl ause remai ns perm ssive inthe sense that
Summi t continues to have a choi ce between arbitrationandlitigationin
New York state court. Summ t, then, cannot be forced to arbitrate
against itswll, as the arbitration clause permts, but does not

require, arbitration. See AT &T Techs., 475 U. S. at 648 (noting t hat

a party cannot berequiredto submt to arbitration any di spute which

he has not agreed soto submt'") (quotingUnited Steel workers of Am

v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960)).




W di sagree, however, with Summt's characterization of the
arbitration clause for two reasons. First, as amatter of | ogic, when
a person nust choose between two opti ons and deci des to f orego one of
them then the second option necessarily becomes mandatory. This
si npl e syl |l ogi smdescri bes the scenariothat Sumrmit has created for
itself. Theretention agreenent presented Summt with two options:
arbitrationor litigationin NewYork state court. Wen Sunmit filed
this action in New Hanmpshire Superior Court, it decided to forego
bringing suit in New York. In so doing, arbitration becane the
mandat ory, and exclusive, forum for dispute resolution.

Furthernore, the cases that Sutmmit cites for the proposition
that it cannot be forced to arbitrate are i napposite. Those cases
revol ve around t he question of whether the parties involved ever
intendedto arbitrate certainissuesinthefirst place. See AT&T
Techs., 475 U. S. at 649-50 (anal yzi ng col | ecti ve bar gai ni ng agr eenent
to determ ne what i ssues are covered by the arbitration clause); United

St eel workers, 363 U. S. at 584 (sane). Thereis no doubt intheinstant

case that Sunmt agreedtoresolveits disputes with Kenyon t hrough
litigationin NewYork or arbitration; and when Sunm t abandoned t he
former, the latter becanme nandatory.

Second, forcing Summt toarbitrateis consistent wwththe
spirit and intent of the FAA. The Suprene Court described the FAA' s

pur pose as "ensuring that private arbitration agreenents are enforced
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accordingtotheir terms." Volt Info. Scis, Inc. v. Bd. of Trs. of

Lel and Stanford Jr. Univ., 489 U S 468, 478 (1989). Arbitration thus

is"amtter of consent, not coercion, and parties are generally free
tostructuretheir agreenents as they seefit."” 1d. at 479. Summ t
agreed toinclude inits arbitration clause two named foruns for
di sputeresolution, andit decidedto foregothe NewYork litigation
alternative. Consistent withits own agreenent, and in furtherance of
t he FAA' s purpose, Sunmt nust now submit to the only option that
remai ns under the contract it negotiated - arbitration.

CONCLUSI ON

Because Sunmit i s required under the agreenent with Kenyon
toarbitrateits clains (unless Sunmt resorted to New York courts--
whichit failedto do), we conclude that this Court has jurisdiction
over the appeal under 9 U.S.C. 8§ 16(a)(1)(A) and that the district
court erredincharacterizingthe arbitration cl ause as perm ssive. W
reverse the district court's deci sionto deny Kenyon's notionto stay
t he proceedings in favor of arbitration and remand the matter for
action consistent with these proceedi ngs.

Costs assessed agai nst appell ee.
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